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SECURITIES LAWS
DELISTING OF SHARES - A COMPREHENSIVE ANALYSIS
RAJESH RELAN*

e term ‘Delisting’ means the removal of a listed company from
the stock exchange. Till June 10, 2009, the delisting of

securities was governed by the SEBI (Delisting of Securities)
Guidelines, 2003. On 10th June, 2009 the SEBI notified the SEBI
(Delisting of Equity Shares) Regulations, 2008. The new Regulations
have substituted the earlier Guidelines. This write-up presents a
comprehensive analysis of delisting of shares. ;

Introduction

1T TL -

' T- - :_.;: ‘Listing’ means the admission of the securities of a public
company to trading privileges on a recognized stock exchange. Listing
provides marketability and imparts liquidity to the shares, under proper
supervision of a regulatory authority so as to protect the interest of the
shareholders of the company as well as the interest of the generalinvesting
public. On the other hand, the term ‘Delisting’ means the removal of alisted
company from the stock exchange. It may happen in case of non-
compliance with the guidelines of the stock exchange or when the equity
shares are infrequently traded at the stock exchanges or when the

company/its promoters voluntarily want to get the shares delisted from
the stock exchanges.

Till June 10, 2009 the delisting of securities was governed by the SEBI
(Delisting of Securities) Guidelines, 2003. The SEBI notified the SEBI
(Delisting of Equity Shares) Regulations, 2009. The new Regulations have

substituted the earlier Guidelines.
Kinds of delisting
2. Delisting can be classified into two categories :—

¢ Voluntary delisting, where a company on its own applies to the stock
exchange(s) for getting its equity shares delisted from the concerned
stock exchange or all the stock exchanges. Voluntary delisting is not
permitted in the following cases :—

(@) Pursuant to a buy back of equity shares by the company;
(b) pursuant to a preferential allotment made by the company;

(¢) unless aperiod of three years has elapsed since thelisting of that
class of equity shares on any recognised stock exchange;

I
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(d) if any instruments issued by the company, which are conver-
tible into the same class of equity shares that are sought to be
delisted, are outstanding.

¢ Compulsory delisting, where a stock exchange delists the equity
shares of a company on any ground prescribed in the Rules made
under section 21A of the Securities Contract Regulation Act, 1956.

2.1 REASONS FOR VOLUNTARY DELISTING - The primary reasons which
compel the promoters/companies to opt for voluntary delisting are :—

¢ Unwillingness to pay the listing fees to the regional stock exchanges
as the same may be disproportionate to the benefits that may accrue
to the company or its shareholders. '

& Shares of the company are infrequently traded.

¢ The company may not have the investors’ base in the region to which
the concerned stock exchange caters.

¢ The promoters do not wish to comply with the listing agreement as
considerable information has to be made public.

¢ The number of public shareholders may have been reduced to such
a low level that it may be futile to continue to be listed.

4 The company has become a sick industrial company.

¢ Thepromoters may want to delist the shares so that they can be listed
after few years at a considerable premium.

Procedure for voluntary delisting

3. In case of voluntary delisting, a company has two options :—
¢ To get the shares delisted from all the stock exchanges.

¢ To get the shares delisted from some selected stock exchanges and
continue to be listed at the other stock exchanges.

In case a company decides to get its shares delisted from all the stock
exchanges, the public shareholders have to be given an exit opportunity.
No exit opportunity needs to be given if after the proposed delisting from
any one or more recognised stock exchanges, the equity shares would

continue to be listed on any recognised stock exchange which has nation-
wide trading terminals, ie., BSE or NSE.

(D In a case where no exit opportunity is to be given to the public
shareholders, the procedure to be followed is as follows :—

(a) Approval of the board of directors of the company at its
meeting.

(b) Publicnoticeregarding the proposed delisting would have to be
given in atleast one English national daily with wide circulation,

SEBI AND CORPORATE LAWS O NOVEMBER 30 - DECEMBER 6, 2009 O 127




58 SCL - MAGAZINE [Vol: 96

one Hindi national daily with wide circulation.and one regional
language newspaper of the region where the ‘concerned
recognised stock exchange(s) are located. The public notice
shall mention the names of the recognised stock exchanges
from where the equity shares are intended to be delisted, the
- reasons for. such dellstmg and the fact of contmuatlon of listing

of equity shares on recogmsed stock exchange havmg natlon-
wide tradmg termlnals

(o) Apphcatlon to the concerned stock exchange for dehstlng of
equlty shares. The délisting application, completein all respects,
has'to be disposed of by'the stock exchange within a period not

exceeding thirty workmg days from the date of recelpt of such
application.

(&) Thefactofdelisting has tobe disclosed in the first annual report
of the company prepared after the delisting. - -

(I) Inacase where exit opportunity is to be given to the pubhc sharehol-
ders, the procedure to be followed is as follows :—"

(a) -Approval-of the board of directors of the company at:its -
meeting.

(b) Prior approval-of the shareholders of the company by way of
special resolution passed. through postal ballot. The special
resolution shall be deemed tohave been passed if and only if the
votes cast bypublic shareholders in favour of the resolution are
at least twice the number of votes cast by public shareholders
against it. ‘Public Shareholders’ have been defined as the
holders of equity shares other than the promoters and holders
of depository receiptsissued overseas against underlying shares.

Thus, the process of obtaining the shareholders’ approval for delisting of
shares has been made much more stringent as compared to the earlier
guidelines; since earlier the :

(i) Special Resolution had to be passed at a General Meeting, Wthh is
usually attended by a handful of shareholders, thus promoters could
easily get the Special Resolution passed: However, now the Resolu-
tion would have to be passed through postal ballot in which a
shareholder staying anywhere in India can easily participate.

(i) Promoters were allowed to vote on the Special Resolution seeking
delisting of shares, but now promoters have been debarred from
voting onsuchresolutions. Therefore, only time would tellus whether
at allany company would be able to get the Special Resolution passed
through postal ballot for the purpose of getting its shares delisted
from all the stock exchanges.
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l'\tv tl.le. same time, one can also argue that although listing provides
liquidity to the shareholders and as such delisting . seems to be

prejudicial to the interest of the public shareholders, yet the public
shareholders may still cast their vote in favour of the: delisting
resolution since delisting would also bring with itself exitopportunity
at an attractive price to be determined through reverse book build-
ing. - et .
(c) Application to ‘the concerned stock exchange for in-principle
- approval for the proposed delisting. of shares. The: Regulations
- provide that the stock exchange shall not unfairly withhold'such an
application, but may require the company to satisfy it as to —
() the passing of the Special Résolution.
(i)) the redressal of investor grievances.
(ii7) payment of listing fees.
(iv) the compliance of the listing agreement.

(v) any litigation or action pending against the company pertaining
to its activities in the securities market or any other matter

having a material bearing on the interests of its equity share-
holders.

(vi) any other relevant matter as the stock exchange may deem fit
to verify.

The application for in-principle approval, completein all respects, has
to be disposed by the concerned stock exchange within thirty
working days from the date of receipt of the application.

(d) Exit Opportunity, ie., purchase of equity shares from the public
shareholders by the promoters at a price to be determined through
reverse book building method. This has been discussed in detail in
the following paragraphs. S

(¢) ‘Within one year of passing the Special Resolution, the final applica-
tion has to be made to the concerned stock exchange.

Exit opportunity & offer document

4. Exit opportunity & offer document have following parts :

(a) Public Announcement - The process of exit opportunity has to be
commenced soon after the receipt of in-principle approval for delisting
from the concerned stock exchange(s). The promoters have to
appoint a SEBI registered merchant banker. The promoters of the
company have to make a public announcement in at least one
English national daily with wide circulation, one Hindi national daily
with wide circulation and one regional language newspaper of the
region where the concerned recognised stock exchange is located.

SEBI AND CORPORATE LAWS 0O NOVEMBER 30 - DECEMBER 6, 2009 O 129




60

(b)

()

SCL- MAGAZINE [Vol. 96

The public
P announcement shall contain all material information

l:r:‘fcllus%l:l% thi inforrpgtion specified in Schedule I of the Regulations
N0t contain any false or misleading statement. The public
announcement shall also specify a date, being a day not latér than

thirty working days from the date of the public announcement,

which shall be:the ‘specified date’ for determining the names of
shareholders to whom the létter of offer has to be sent.

Escrow Account - The promoters have to open an escrow account
and deposit therein the total estimated amotuint of consideration
calculated on the basis of floor price and number:of equity shares
held by the public shareholders. On determination of the final price
through reverse book building method and making of public
announcement accepting the final price, the promoter shall forth-
with deposit in the escrow account such additional sum as may be
sufficient to make up the entire sum due and payable as consider-
ation in respect of equity shares outstanding with public sharehol-
ders. The escrow account may consist of either cash deposited with
a scheduled commercial bank or a bank guarantee in favour of the
merchant banker or a combination of both.

Letter of offer- The promoters have to despatch the letter of offer to
the public shareholders not later than forty five working days from
the date of the public announcement, so as to reach them at least five
working days before the opening of the bidding period. The letter of
offer shall contain all the disclosures made in the public announce-
ment and such other -disclosures as may be necessary for the
shareholders to take an informed decision. The letter of offer shall be
accompanied with a bidding form and the form to be used by the

" shareholders for tendering shares.

(d)

Bidding period- The date of opening of the offer shallnot belater than
fifty five working days from the date of the public announcement.
The offer shall remain open for a minimum period of three working
days and a maximum period of five working days. All the public
shareholders are entitled to participate in the book building process.
A promoter or a person acting in concert with them orany ADR /GDR
holder cannot submit bid. However, if an ADR/GDR holder wishes
toparticipate in the bidding process, he has tofirst convert the ADRs/
GDRs into equity shares.

Determination of offer price

5. The offer price has to be determined through the reverse book building
process after fixation of floor price. Under the reverse book building
method, the price at which the maximum number of shares are tendered
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by the p_ublic shareholders for purchase by the promoters is fixed as the
offer price. o

The floor price shall not be less than —

(@) whexje the equity shares are frequently traded in all the recognised
stock exchanges where theyarelisted, theaverage of the weekly high
and low of the closing prices of;the equity shares of the company
during the twenty six weeks or two weeks prior tothe date on which
the recognised stock exchanges were notified of the board meeting
in which the delisting proposal was considered, whichever is higher,
as quoted on the recognised stock exchange where the equity shares
of the company are most frequently traded; '

(b) where the equity shares of the company are infrequently traded in
all the recognised stock exchanges where they are listed, the floor
price shall be determined by the promoter and the merchant banker
taking into account the following factors : ‘

¢ the highest price paid by the promoter for acquisitions, if any,
of equity shares of the class sought to be delisted, including by
way of allotment in a public' or rights issue or preferential
allotment, during the twenty six weeks period prior to the date
on which the recognised stock exchanges were notified of the
board meeting in which the delisting proposal was considered
and after that date up to the date of the public announcement;
and

& other parameters including return on net worth, book value of
the shares of the company, earning per share, price earning
multiple vis-a-vis the industry average.,

(¢) where the equity shares are frequently traded in some recognised
stock exchanges and infrequently traded in some other recognised
stock exchanges where they are listed, the highest of the prices
arrived at in accordance with clauses (a) and (b) above.

The Regulations provide that the equity shares shall be deemed to be
infrequently traded on a stock exchange, if the annualised trading turn-
over in’such shares during the preceding six calendar months prior to
monthin which the recognised stock exchanges were notified of the board
meeting in which the delisting proposal was considered, is less than five
per cent (by number of equity shares) of the total listed equity shares of
that class.

Acceptance/rejection of offer price

6. The promoter is not bound to accept the offer price determined thro ugh
the book building process. In case the promoter accepts the final price,
then he shall accept all the shares tendered, where corresponding bids
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placed are at the final price or at a price lesser than the final price.
Moreover, the promoter may if he deems fit, fix a higher final price.

On the other hand, if the promoter declines to accept the offer price so
determined, then—

(@)

| (b)

(c)
(d)

()

(b)

the equity shares deposited by the shareholders would have to be
returned ‘to them within ten.working days of the closure of the
bidding period. ~

the company shall not make the final application to the exchange for
delisting of its equity shares. |

the escrow account may be closed.

in case the public shareholding at the opening of the bidding period

was less than the minimum level of public shareholding r equired
under the listing agreement, the promoter shall ensure that the
public shareholding shall be brought up to such minimum level
within a period of six months from the date of closure of the bidding
through any of the following ways : :

¢ by issue of new shares of the company.
& through an offer for sale of promoters’ holding.

# by sale of promoters’ holding in the secondary market.

Success/failure of the offer

7. The success or failure of an offer depends upon the following :

Minimum acquisition of shares under the offer- An offer made by the
promoters to the public shareholders shall be deemed to be success-
ful if post offer, the shareholding of the promoter group reaches the
higher of the following -

(i) 90 per cent of the total issued shares of that class.

(i)) (pre-offer promoter shareholding + 50 per cent of the offer
size), otherwise the offer shall be deemed to have failed.

It is worthwhile to note here that as per clause 40A of the listing
agreement, minimum public shareholding for the purpose of conti-
nued listing must be at least 10 per cent or 25 per cent of the total
issued shares (depending upon the market capitalization or the
nature of business of the company). However, in order toachieve the
delisting objective, the public shareholding must be reduced below
10 per cent, which may be difficult to achieve in some cases.

Post offer public announcement - Within eight working days of
closure of the offer, the promoter and the merchant banker have to
make a public announcement in this regard, in the same newspapers
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in which the earlier public announcement was made giving details
such as :—

(1) The success of the offer and the final price accepted by the
»_promoters ; or

(i) the failure of the offer :or |

(i) rejection of the final price by the promoters.

Where the offer is rejected by the promoters or is not success-
ful, the offer shall be deemed to have failed and.as such the
equity shares deposited by the shareholders shall be returned
to them within ten working days from the end of the bidding
period and 'final application shall not be made to the stock
exchange for delisting of the equity shares.

(¢) Payment of consideration - When the offer is successful, the pro-
moter shall inimediately open a special bank account and transfer
thereto the entire amount due and payable as consideration in
respect of the equity shares tendered in the offer, from the escrow
account. All the shareholders whose equity shares are verified to be
genuine have to be paid the consideration amount within 10 working
days from the closure of the offer.

(d) Rights of remaining shareholders - Where the equity shares are
delisted, the remaining public shareholders still have the option to
tender their shares to the promoter up to a period of one year from
the date of delisting at the same final/exit price. Such payments have
to be made out of the balance amount lying in the escrow account.
Under the erstwhile SEBI Guidelines, the public shareholders could
tender their shares for a period of six months from the date of
delisting of shares. Thus, this provision has been made investor
friendly.

It is worthwhile to note here that as per the new Regulations, in case of
voluntary delisting of shares, no application for listing can be made for a
period of five years from the date of delisting, whereas the earlier SEBI
Guidelines prohibited relisting of shares for a period of two years only.
This would help in checking the tendency of the promoters who want to
get their shares delisted in order to get them listed again through public

offer at hefty premium.

Compulsory delisting

8. A stock exchange may delist the equity shares of a company on any of
the grounds prescribed under the Securities Contract Regulation Rules,
1957 after giving a reasonable opportunity of being hegrq to the con-
cerned company. Some of the grounds for compulsory delisting can be :—
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& Non-compliance with the provisions of the listing agreement despite
show-cause notice. : ;
- 4 Negligible trading in the shares of the company.
& Non-redressal of investors’ complaints despite repeated reminders.
& Unfair trading practices by the promoters or top management of the
company. , 3 L ot

¢ Public shareholding has fallen below the minimum level of public

shareholding prescribed under clause 40A of the listing agreement.
A ¢ ,ﬁon#payfnéf,lf of hstlng fees. e 5 , e s ;
Before proceeding with the .compulsory delisting, the stock exchange has
to ensure the following :— -~ i | it ,

(4) Reasonable steps should be taken to trace the promoters of the
company. : Gasiiids

(b) Natureand extent of the alleged non-compliance of the company has
to be looked into and the number and percentage of shareholders

| whp may be affected by such non-compliance. -

() Reasonable effortsshould be madeto verify the status of compliance
of the company with the office of the concerned Registrar of
Companies. ‘ “Hos S

(d) The nlames'.of the companies whose equit,y‘ shares are proposed to be
delisted and their promoters shall be displayed in a separate section
on the website of the recognised stock exchange for a brief period of
time. If delisted, the names shall be shifted to another separate

~ section on the website. e '

(e) The stock exchange shall in appropriate cases file prosecutions
under the relevant provisions of the Securities Contract (Regulation)

Act, 1956 or any other law for the time being in force against
id¢n§if}abl¢ promoters and directors of the company for the alleged
non-compliances. v _
(f) The stock exchange shall in appropriate cases file a petition for
winding up of the company under section 433 of the Companies Act,
1956 or make a request to the Registrar of Companies tostrike off the
name of the company from the register under section 560 of the said
Act.

The decision regarding compulsory delisting shall be taken by a panel to
be constituted by the stock exchange consisting of two directors of the
stock exchange (one of whom shall be a public representative), one
“of the investors, one representative of the Ministry of

representative.
Corporate Affairs or the Registrar of Companies and the Executive

Director or Secretary of the stock exchange.
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Before passing the order for delisting of shares, the stock exchange shall
also publishanoticein one English national daily with wide circulationand
oneregional language newspaper of the region where the concerned stock
exchange is located, giving a time period of not less than fifteen working
days from the notice, within which representations may be made to the
stock exchange by any person who may be aggrieved by the proposed
delisting.

Where equity shares of a company are compulsorily delisted, the stock
exchange shall appoint independent valuer(s) who shall determine the fair
value of the delisted equity shares. The promoter of the company shall
acquire delisted equity shares from the public shareholders by paying
them the value determined by the valuer, subject to the option of the
public shareholders to retain their shares. -

Itis worthwhile to note here that where a company has been compulsorily
delisted; the company, its whole-time directors, its promoters and the
companies which are promoted by any of them shall not directly or
indirectly access the securities market or seek listing for any equity shares
for a period of ten years from the date of such delisting.

Special exemptions for small companies

9. Small companies having paid up capital of up to Rs. 1 crore or having
less than or equal to 300 shareholders who together hold shares of paid up
value lesser than Rs. 1 crore, need not follow the reverse book building
method for determining the exit price. However, the other compliances
are more or less the same as in the case of voluntary delisting. The
promoter would have to write individually to all public shareholders of the
company informing them of his intention to get the equity shares delisted,
indicating the exit price together with the justification therefor and
seeking their consent for the proposal for delisting. The communication
shall specifically mention that consent to the proposal would include
consent for dispensing with the exit price discovery through book building
method. Atleast 90 per cent of such public shareholders have to give their
positive consent in writing to the proposal for delisting.

Conclusion

10. Due to the easy accessibility to nationwide trading terminals of BSE
and NSE, the investors prefer to execute their trades through the brokers
of these stock exchanges. This has resulted in minuscule turnover at the
other stock exchanges and that too may beinaselect few scrips. As a result
of this, most of the scrips listed at the regional stock exchanges are either
not traded continuously for several years or infrequently traded, but sti]]
the companies have to bear the burden of payment of listing fees. The
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Voluntary delisting for such compames as it was provided that ex1t
opportunity need not be given to the investorsif the shares continue to be
listed at either BSE or NSE. The new Regulations have further exempted
companies from obtaining the approval of the shareholders. This will help
in saving time and cost involved in conducting the shareholders’ meetlng
since approval for delisting of shares from regional stock exchanges was
a mere formality.

Every coin has two sides. The amendments made' in the year 2003

facilitated the delisting of shares but the guldehnes were misused by the

promoters of some of the blue chip companies ‘as they opted for delisting
of shares from all the stock exchanges mcludmg BSE and NSE. Conse-
quently, the smallinvestors had only two optioris eitherto continue to hold
the unlisted shares or to sell their shares to the promoters at a price which
was not fair in many cases. Where the small investors exercised more
patience, by not participating in the buy back offer, theylost liquidity since
after delisting selling the shares in the market became a dream. The new
provision which requires approval of public shareholders by means of a
special resolution through postal ballot is likely to remedy the situation.
Thus, the new Regulations attempt tostrike a balance between theinterest
of the companies, their promoters and the shareholders. * :

The new Regulations also provide that in case of compulsory delisting by
the stock exchanges, the promoters will have to buy the shares of the

- public shareholders. A similar provision was there in the SEBI (Delisting

of Securities) Guidelines, 2003 also, but the million dollar ‘questionis
whether so far the stock exchanges or the SEBI have invoked this
provision and compelled any promoter to buy back the shares from pubhc
shareholdersin case of compulsory delisting of shares. Thus, this provision
seems more of theoretical nature rather than practical since the pro-
moters may not be traceable in many cases or they may not have enough

funds for purchasmg the shares from the public. ,
63-CPT
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