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Sebi's new regulations have tightened loopholes for voluntary delisting.
But what about compulsory delisting?

Over the past few years, well known com-
panies such as Essar Steel, Matrix Labora-
tories, iGate Global Solutions, Jaypee Ho-
tels, Madras Aluminium, Wartsila India,
and Wimco have got their shares voluntar-
ily delisted from the stock exchanges. No
doubt such transactions were within the
four corners of the law. But, in the pro-
cess, their minority shareholders lost an
opportunity to benefit from the subsequent
run-up in share prices.

In delisting offers, public shareholders
have only two options: to continue to hold
the unlisted shares that are devoid of liquid-
ity and transparency or to sell their shares to
the promoters at the price fixed through re-
verse bookbuilding that is mostly lower than
the intrinsic value of the shares. Under the
reverse bookbuilding method, the price at
which the maximum shares are tendered by
the public shareholders for purchase by the
promoters is fixed as the exit price. The higher
of the average of the weekly high and low of
the share’s closing prices during the 26 weeks
or two weeks before the date on which the
stock exchanges are notified of the board’s
proposal to delist is taken as the floor price.

A shareholder might be in no mood to sell
his shares at the prevailing price or at that
point of time. Yet he is compelled by the
promoters of the company who have
launched the delisting drive. Most of the
delisting proposals are mooted by promot-
ers at a time when the company is on the
threshold of rapid growth path or when the
share price is depressed. The news of delisting
further dampens the stock price as the sup-
ply far exceeds demand. All this prompted
the Securities and Exchange Board of India
(Sebi) to come out with Sebi (Delisting of
Equity Shares) Regulations, 2009, which have
replaced the Sebi (Delisting of Securities)
Guidelines, 2003, from June 2009. The new
regulations attempt to provide a level-play-
ing field for investors by making the game
fairly balanced because under the earlier
delisting guidelines promoters had ample op-
portunity to make a killing.

Under the erstwhile Sebi guidelines, pro-
moters had to provide an exit opportunity to

the shareholders after obtaining their ap-
proval through a special resolution passed at
a general meeting. If the promoters have suf-
ficient shareholding or voting power, it is easy
to get a special resolution passed because only
a handful of shareholders attend the general
meeting. To remedy the situation, Sebi has
mandated that the resolution for delisting of
shares from all the stock exchanges has to be
passed through postal ballot. The resolution
is deemed to have been passed if the votes
cast in favor of the resolution are at least
twice the votes cast against it.

This is not the end of the story Sebi has
gone a step further by debarring the pro-
moters from voting on such resolutions.
Thus, even if the promoters have substan-
tial sharcholding, say 80%, they still cannot
influence the decision of the minority share-
holders. The new regulations, thus, provide
a meaningful say to the public shareholders
in passing the requisite resolution.

Another safeguard introduced by the
new regulations is that the company seek-
ing delisting has to submit an application to
the stock exchanges for their in-principle
approval. Only after obtaining the in-prin-
ciple approval of the stock exchanges can
the promoters proceed with the exit offer to
the public shareholders. No doubt the stock
exchanges cannot unduly hold or refuse to
give the in-principle approval. But still it

helps in ensuring that the promoters do not
resort to foul play. Another important clause
is that the promoters cannot use the
company’s funds to finance the exit of pub-
lic shareholders since the regulations clearly
provide that delisting cannot be done
through buyback of shares by the company.

Under the erstwhile Sebi guidelines,
companies were permitted to delist if the
level of public shareholding after the
delisting offer declined below the minimum
level of public shareholding required as per
Clause 40A of the stock-exchange listing
agreement, which is either 10% or 25% of
the equity capital. Under the new regula-
tions, a delisting offer is deemed to be suc-
cessful if, post offer, the shareholding of
the promoter group reaches the higher of
the following: 90% of the total issued shares
of that class, or pre offer promoters’
shareholding plus 50% of the offer size.

Earlier, the promoters could increase
their shareholding to above 75% and, there-
after, apply for delisting if the level of mini-
mum public shareholding for the company
was 25%. But, now, they will have to in-
crease their shareholding to at least 90%.
Thus, the new threshold limit specified un-
der the regulations can become a stumbling
block for promoters.

Not only this, at least 50% of the pub-
lic shareholders must accept the exit offer
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and tender their shares to the promoters.
Thus, it will no longer be possible to acquire
just one share in compliance with the regu-
lations when the promoter group already
holds over 90% shares of the company. The
saving grace for the promoters is that there
is no bar on making an offer of a minuscule
size, say, 1,000 shares. Accordingly, there is
aloophole in the delisting mechanism, which
needs to be plugged by Sebi at the earliest.

The revised regulations further provide
that after voluntary delisting of shares, ap-
plication for re-listing of shares cannot be
made to the stock exchanges for five years
from the date of delisting. The erstwhile Sebi
guidelines prohibited re-listing of shares for
only two years. The amended provision will
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check the tendency of the promoters who
want to get their shares delisted for the sake
of getting them listed once again at a hefty
premium through an initial public offer
(IPO). Such promoters will not only have
to undergo through the tedious process of
delisting but also have to wait for at least
five years, which is a long period from the
stock market’s perspective.

Another investor-friendly measure is
that investors who cannot tender their shares
during the exit offer have the option to sell
their shares to the promoters up to a period
of one year from the date of delisting at the
same exit price that was fixed through re-
verse book building. The erstwhile delisting
guidelines provided such an opportunity
only for six months from the date of delisting.

In case of compulsory delisting by the
stock exchanges, the promoters will have to
buy the shares from the public shareholders.
A similar provision was there in the erstwhile
delisting guidelines, too. But the million-dol-
lar question is how many times have the stock
exchanges or Sebi invoked this provision and
compelled the promoters to buy back the
shares from the public shareholders in in-
stances of compulsory delisting of shares?

This provision is more or less theoreti-
cal rather than being of any practical use as
the promoters may not be traceable in most
of the cases and, many times, they may not
have enough funds to purchase the shares
from the public. Every year, a number of
companies are compulsorily delisted by the
stock exchanges on account of violations of
the listing agreement or simply because they
fail to pay the annual listing fee. Compul-
sory delisting is prejudicial to the interests
of the investors as they are saddled with
unmarketable securities. But the argument
put forth by the stock exchanges and Sebi is
that it is necessary to delist the defaulting
companies to clean the system.

The steps taken by Sebi to make the pro-
cess of voluntary delisting difficult for pro-
moters are laudable. The underlying message
is loud and clear: promoters cannot just enter
and walk out of the stock market at their own
sweet will. But the point to ponder is what is
the safeguard if the promoters adopt dubious
tactics that ultimately compel the stock ex-
changes to compulsory delist such shares.
The need of the hour is that Sebi should de-
vise appropriate mechanism to adequately
compensate the public shareholders in the
event of compulsory delisting of shares.

— Rajesh Relan



